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BellSouth Telecommunications, Inc. Guy M. Hicks U A
333 Commerce Street }Qs{le‘gl Counsel
Suite 2101 LA T
Nashville, TN 37201-3300 October 9, 2003 g;i glg 2?317406

guy.hicks@bellsouth.com

VIA HAND DELIVERY

Hon. Deborah Taylor Tate, Chairman
Tennessee Regulatory Authority

460 James Robertson Parkway
Nashville, TN 37238

Re: Joint Application of NOW Acquisition Corporation for Authority to
Acquire Certain Assets of NOW Communications, Inc.
Docket No. 03-00454

Application of NOW Acquisition Corporation for a CCN to Provide
Competing Local Telecommunication and Interexchange Services
Docket No. 03-00455

Dear Chairman Tate:

Enclosed are the original and fourteen copies of BellSouth’s Response to NAC's
Motion to Dismiss BellSouth’s Petitions to Intervene. Copies of the enclosed are being
provided to counsel of record.

truly yours,

uy M. Hicks >
GMH:ch
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CERTIFICATE OF SERV'CE

I hereby certify that on October 9, 2003, a copy of the foregoing document was
served on the parties of record, via the method indicated:

[ 1 Hand David G. Crocker, Esquire

[ 1 Mail Early, Lennon, et al.

[ 1 Facsimile 900 ComericA Building
}(Overnight Kalamazoo, Ml 49007-4752

D
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re: Joint Application of NOW Acquisition Corporation for Authority to Acquire
Certain Assets of NOW Communications, Inc.
Docket No. 03-00454

Application of NOW Acquisition Corporation for a CCN to Provide
Competing Local Telecommunication and Interexchange Services

Docket No. 03-00455

BELLSOUTH’S RESPONSE TO NAC’'S MOTIONS
TO DISMISS BELLSOUTH'S PETITIONS TO INTERVENE

On September 12, 2003, BellSouth Telecommunications, Inc. (“BellSouth”),
pursuant to T.C.A. § 4-5-3i0 and T.C.A. § 65-2-107, petitioned the Tennessee
Regulatory Authority (“the Authority”) for leave to intervene in the above-captioned
proceedings. On October 2, 2003, NOW Acquisition Corporation (“NAC”) filed
motions asking the Authority to dismiss BellSouth’s Petitions to Intervene. In each
motion, NAC makes the same arguments. Those arguments lack merit. As
demonstrated below, BellSouth has satisfied the legal standard to intervene in both
of these inter-related proceedings.

First, NAC alleges that BellSouth “illegally refused to allow NAC to adopt the
AT&T Communications of the Southern States, LLC's (“AT&T") interconnection
agreement with BellSouth ...”" BellSouth can unequivocally demonstrate the NAC

intends to utilize its interconnection agreement to “harvest” the NOW customers

' See B of each NAC motion.
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presently served through the NOW interconnection agreement. This strategy, if
implemented, will allow NOW and NAC to circumvent the cure obligation under the
bankruptcy code and leave BellSouth holding a 5 million dollar uncollectible.
Section ’252(i) of the Telecommunications Act was not intended to used as a
loophole to obligations under bankruptcy law. Further, thére is no dispute that NAC
is not a certified Competing Local Exchange Carrier (“CLEC”) in Tennessee.
Indeed, NAC's application for CLEC certification is pending before the Authority in
Docket Nob. 03-00454. The Authority Staff has issued data requests relating to
NAC’s ability to demonstrate its managerial, financial and technical abilities to
provide the services for which it seeks authority. Indeed, the Authority Staﬁc has
expressly requested that BellSouth and other parties not file or seek approval of
interconnection agreements until and unless a prospective CLEC has been certified
by the Authority. NAC cannot seriously contend that it has been harmed in any
way by not being able to adopt the AT&T/BellSouth interconnection agreement in
Tennessee when it is not even a certified CLEC in Tennessee.

NAC’s second argument is that BellSouth has not set fo\rth with particularity
those facts which demonstrate that BellSouth’s legal interests may be determined
in this proceeding. NAC also claims that the TRA lacks jurisdiction over the
matters BellSouth has raised in its Petitions to Intervene. NAC requests that the
Authority either dismiss BellSouth’s Petitions to Intervene or require that BellSouth
supplement its petition with additional facts. While BellSouth believes that it has

already demonstrated in its Petitions to Intervene that its legal interests may be
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determined in this proceeding, BellSouth accepts NAC’s invitation to provide
additional information demonstrating its right to intervene.

On May 23, 2003, NOW Communications, Inc. (“NOW"”) filed ei Motion to
Sell Substantially All of its Assets Pursuant to 11 U.S. Code § 363(b) and (f) Free
and Clear of All Claims and Liens (the “Sale Motion”) with the U.S. Bankruptcy
Court for the Southern District of Mississippi, Jackson Division, Case No. 03-
01336-JEE. BellSouth has filed an objection to NOW’s Sale Motion with the
Bankruptcy Court. That Motion is pending. BellSouth has learned, through
discovery and other means, many of the undisclosed details of NOW'’s plan for its
bankruptcy estate — undisclosed details that dispel any notion that the proposed
sale is for the estate’s best interest or that thé sale has been conducted in good
faith. 2

BellSouth is owed more than five million dollars by NOW for wholesale
services provided by BellSouth to NOW. In Docket No. 03-00454, NAC and NOW |
are jointly requesting approval by the Authority of the transfer of certain assets,
including the customer base of NOW, to NAC. NAC has applied for CLEC
certification in Docket No. 03-00455. BellSouth believes that these inter-related
requests are simply a continuation of NAC’s efforts to avoid NOW's obligations
under Section 365 of the Bankruptcy Code to assume the interconnection

agreement with BellSouth and have it assigned to NAC. This scheme is merely an

2 A copy of BellSouth’s recently-filed Supplemental Objection to the Debtor’s Motion to Sell
Substantially All of its Assets is attached for the convenience of the Authority. The pleadings sets
forth in detail the scheme of NOW, NAC and others. Several related motions of the parties are also
pending and will be heard by the Bankruptcy Court October 22 and October 24, 2003.




attempted end-run around the requirement under the Bankruptch Code in
conjunction with assuming and assigning the interconnection agreement, the debtor
must first cure the substantial indebtedness owed to BellSouth by NOW. Federal
bankruptcy law requires that an executory contract, such as the interconnection
agreement between NOW and BellSouth, only be assumed or assigned to another
party if all deféults under the interconnection agreement (i.e., the amounts owed)
aré promptly satisfied and adequate assurance of future performance by the
assignee is provided.®

In essence, NOW, utilizing the benefits of the 1996 Telecommunications Act
which enables it to acquire interconnection agreements with BellSouth, purchased
services from BellSouth that NOW re-sold to its customers. NOW charged its
customers for such service and collected money from its customers. However, it
failed to pay Bellsouth for such services. To avoid paying these debts, NOW wants
to assign the benefits of the defaulted interconnection agreement to NAC without
curing the substantial arrearages owed thereunder as required under Section 365 of
the Bankruptcy Code. In other words, NOW and NAC are seeking to use TRA
procedures to do what federal law prohibits them from doing in the Bankruptcy
Court. If NAC and NOW are granted the relief theyy are seeking, NOW will
effectively cease to exist, NAC will begin billing NOW’s former customers and
BellSouth could be left “holding the bag.” This alone demonstrates that BellSouth

has a bona fide interest in these TRA proceedings.

% See §361 of Title 11 U.S.C.




NAC’s claim that BellSouth is attempting to find an alternative forum to
review BellSouth’s unsecured claim is also without merit. It is NOW and NAC, not
BellSouth, that initiated requests for relief from the TRA, which are inter-related
with the Bankruptcy proceeding. As explained above, it is NOW and MAC who
seek to use the TRA to avoid the proper review of these matters in the cohtext of
the Bankruptcy Court.

BellSouth is not asking the TRA to make rulings that the Bankruptcy Court
should properly make. To the contrary, BellSouth submits that the TRA should not
make any substantive rulings in the state proceedings until the Bankruptcy Court
has ruled. BellSouth, in fact, contends that the proposed sale of NOW's assets is
subject to approval of the Bankruptcy Court overseeing the Bankruptcy Case. A
hearing on whether the sale of NOW'’s assets should be approved, as well as
whether certain motions by BellSouth seeking various forms of relief (including
termination of the existing interconnection agreements and commencement of
proceedings to terminate service ) is currently scheduled for October 22 and 24,
2003. As such, no sale of NOW's assets has received Bankruptcy approval as to
any buyer at this time.

Furthermore, the outcome of the Bankruptcy proceeding will relate directly to
NAC’s ability to demonstrate its managerial, financial and technical abilities to
provide the services for which it seeks authority. NAC claims in its Motion that the
proceeding in Docket No. 03-00455 is “... simply to determine whether or not NAC
meets the requirements of the State of Tennessee to receive a CCN to provide

competing local telecommunications and interexchange services, a matter in which




the Authority is competent to make a determination without the participation of
BellSouth or any other carrier.”* In effect, NAC is asking the Authority to turn a
blind’eye towards both BellSouth’s claim against NOFW for payment for services
provided and the key role of the Bankruptcy Court in deciding whether to approve
NOW'’s efforts to sell its assets, including its customer base, to other entities and,
ultimately, BellSouth believes, to NAC.5 At a minimum, whether NAC obtains
NOW’s customers and other revenue-producing assets will be a relevant factér as
to whether NAC can demonstrate its financial abilities to provide thé services for
which it seeks authority.

NAC and NOW are simply trying to use the TRA to facilitate a scheme. The
scheme is simply this: Step 1 — CLEC-1 obtains service from BeIISouth to service
CLEC-1's customers; Step 2 - CLEC-1 fails to pay BeliSouth for such service while
CLEC-1 continues to retain the money it collects from its own customers: Step 3 -
CLEC-1, When BellSouth seeks to collect what it is owed, simply transfers its
customer base to CLEC-2 to service, while BellSouth is stayed from terminating the
agreements and the service due to CLEC-1's bankruptcy; and Step 4 - CLEC-2
obtains compulsory service from BellSouth without first satisfying the debt that
CLEC-1 owed to BellSouth for that same customer base. If CLEC-2 cannot then
pay its bills, what.is to stop CLEC-2 from simply transferring its customer base to

CLEC-3 and so on? In fact if CLEC-2 can compel BellSouth to provide service,

4 See {5 of NAC pettion. .

5 As NAC acknowledges in its motions, its request for approval of the transfer of certain
assets of NOW to NAC will not occur unless it is approved by the U.S. Bankruptcy Court having
jurisdiction of the bankruptcy of NOW. This acknowledgement means, of course, that the Authority
should not act on NAC's requests until after the Bankruptcy Court rules. See {5 of NAC Motion in
Docket No. 03-00454.




what is to stop CLEC-1, after defaulting on its‘ agreements, from just seeking a new
interconnection agreement and transferring its customer base to itself without even
involving a CLEC-2? Approval of these devices could never have been the intended
purpose of the 1996 Act. Moreover, in the wake of the Enron-WorldCom-Tyco
revelations, this type of scheme to use corporate forms to stay one step ahead of
the bill collector is precisely the type of conduct that outrages the public.f

In summary, BellSouth believes that NOW and NAC are engaging in improper
activity in an effort to avoid paying BellSouth for services that BellSouth provided
to NOW pursuant to the 1996 Telecommunications Act. Condoning the activities
of NOW and NAC would con)cravene public policy and frustrate the competitive
environment by allowing parties to obtain the benefits (BellSouth’s wholesale
services) without assuming the burdens (paying for such .services) of the 1996 Act.
BellSouth has demonstrated that it has met the legal standard for intervention in
these inter-related proceedings.

WHEREFORE, for the reasons set forth above, BellSouth respectfully urges
the Authority to (1) grant its Petition to Intervene, and (2) fol[owing the Bankruptcy
Court’s rulings, assign this matter to a pre-hearing officer so that a procedural

schedule may be established.




Respectfully submitted,

BELLS TELECOMMUNICATIONS, INC.

By:

Guy MI. Hicks
Joelle J. Phillips
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
615/214-6301

R. Douglas Lackey

Mary Jo Peed

675 W. Peachtree St., NE, Suite 4300
Atlanta, GA 30375
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

* JACKSON DIVISION
Inre: )
‘ o ) Chapter 11
NOW COMMUNICATIONS, INC. )
o : )  Case No 03-01336-JEE
f )
- Debtor. )
' )

\"u

SUPPLEMENTAL OBJECTION OF BELLSOUTH
TELECOMMUNICATIONS, INC. TO DEBTOR’S MOTION
TO SELL SUBSTANTIALLY ALL OF ITS ASSETS PURSUANT

TO 11 U S.C. SECTION 363(b) AND (f), FREE AND CLEAR OF LIENS

COMES NOW BellSouth Telecommunications, Inc. (“BellSouth’j), and files this
supplemental objection to the Debtor’s Moti‘okn to Sell Substantially all of its Assets Pursuant to
11 U.S.C; Section 363(b) and (f), Free aﬁd Clear of all Claims and Liens (the “Sale Motion”),
pursuant to seqtions 363 and 365 of Title 11, Unites Stateé Code (the “Bankruptcy Code”). In

’support hereof, BellSouth respectfully shows the Court as follows:

L Preliminam Statement
1.~ Asthis Court is aware, the Debtor currently is attempting to sell

substantlally‘all of its assets as a gomg-concern to “MCG Capltal Corporation or its

designee”. See Sale Motion at p. 1. Subsequent to the filing of its objection to the Sale

Motion (th¢ “BellSouth Sale Objection™), BellSouth has learned, through discovery and other
means, many of the undisclosed details éf the chtor’s plan for this bankruptcy estate —
undisclosed details that dispel any notion that the proposed sale is in the estate’s best

interests or that the sale has been conducted in good faith,
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2. For example, BellSouth has learned that the true purchaser, a “newco”

named NOW Acquisition Corp. (“NAC”), is a wholly-owned subsidiary of a company
named BiznessOnhne.com, Inc. (“Biz,” and collectively with NAC, “Blz/NAC”). See |
Régi;est to Aménd Joint Pétitic)n, jointly ﬁleci by the Debtor and NAC before the Mississippi
i’ublic Semce Commission (the “PSC”) on July 18, 2003, at p. 3 of Exhibit A (Amended
ioint Petition) thefeto (“NAC is a wholly-owned subsidiary of BiznessOnline.com, Inc. .

“).! Biz, however, is unaffiliated with MCG Capital Corporation (“MCG"), the Debtor’s
lender and “sStraw man” purchaser. The working plan is for MCG to acquire the assets and
simultaneously “ﬂip” them (or ’simply assign thé right‘kto acquire fhem) to NAC pursuant to a
separate agfeemént that has allegedly not been formalized in writing. See Request to
A__m_gg_c_i, atp. 2 of Exhibit A (Aménded Joint Petition) thereto (“This request is being made as
a result of the execution of an Asset Pﬁrchase Agreement . . . by NOW and MCG Cépital

Corporation . . . pursuant to which NAC, as MCG’s assignee under the Agreement, will

acquire all of the assets of NOW and its subsidiaries.”) (emphasis added);’ MCG Deposition,

! A true and correct copy of the Request to Amend Joint Petition, with exhibits (the “Request to
Amend”), is attached hereto as Exhibit “A”, All Exh1b1ts hereto are incorporated herein by
reference. :

2 hlterestlngly, neither the Debtor nor MCG have ever filed or produced an executed copy of the
Asset Purchase Agreement (which was an exhibit to the Sale Motion), and in depositions neither
could verify that it had in fact ever been executed. See 30(b)(6) Deposition of Larry W. Seab
(the “Debtor Deposition™) at p. 46; 30(b)(6) Deposmon of John Patton, Jr. (the “MCG
Deposition™), Volume 2 at p. 36. True and correct copies of excerpts of the Debtor Deposition

- and the MCG Deposition containing the pages referenced herein are attached hereto as Exhibits
“B” and “C,” respectively. The complete deposition transcripts for the Debtor Deposition and
the MCG Deposition, as well as the 30(b)(6) Deposition of Ron Gavillet (the “Biz/NAC
Deposition™) will be filed with the Court prior to the hearing scheduled for October 1, 2003.
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Volume 2 at pp. 31-32; Biz/NAC Deposmon at pp- 19-213 In addttlon BellSouth has
 learned that: (1) MCG and BIZ/NAC have structured their deal such that MCG will be repaid,
ata rmnimum, its full claim plus interest; (2) through a strategy clandestinely dubbed the
“Harvest” strategy (explamed below), Biz/NAC and the Debtor intend for Biz to obtain the
serwces currently provided by BellSouth to the Debtor under the interconnection agreements
: b,etv_veen them (the “Interconnection Agreements”), the most significant asset of this estate,
‘without assuming and assigning the Interconnection Agreements (which would require
satisfying the substantial “cure” obligations owed to BellSouth and providing adequate
assurence of future performance), nOtwithstanding the requirements of section 365 of the

| Bankruptcy Code; (3) the Debtor has already taken significant steps in furtherance of the
proposed but unapproved ksale to NAC and the integration of the two companies by |
perménently relocating several of its employees (including its CEO, Mr. Seab) to Biz’s
ofﬁees inFlorida and purchesing and paying for various services provided by a Biz
‘subsidiary, Essex Acquisition Corporation (“Essex”), pursuant to an agreement between the
Debtor and Essex;* and (4) five of the Debtor’stop employees (including its CEO, Larry
Seab, its C‘FO,‘ Charles McGuffey, and their sons) will obtain lucrative, gtiarenteed, multi-
year emplOyment agreements with closing bonuses (equal to half their annual salary) and
personal debt assumption that will make them coneiderably wealthier than they ever were

under the Debtor’s employ.

3 A true and correct copy of an excerpt of the Biz/NAC Deposition containing the pages
referenced herein is attached hereto as Exhibit “D”,

* See Exhibit “D” (BizZ/NAC Deposition) at p. 11
3.
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3. Not surprisingly, these facts have never Beeﬁ disclosed by the Debtor.>
Morcover, the Debtor has uttgrly failed to address the myriad of problems this sale presénts
for its estate. ’F or example, the propcséd sale is completely iliusory becausc the buyer has no
obligation wﬁatsoever to close the kn'ans‘a’ction. Amohg othér thiﬁgs, the buyer’s obligation to
close is conditioned upon an assﬁmption of the Interconnection Agreements: See Asset
Purchase Agreement at § 5.2(g). The Debtor, however, no longer is even seeking assumption
of the} Intcréonn_ection Agreemcnté because it is unable or unwilling to pay the “curé”.
4. Additionally, upon closing of this sale (if that ever occurs), the

Deb’tork’s estate Will immediately be rendered kadministratiwk/ely insolvent, leaving innocent
suppliers of poét-petition goods and services to the Debtor without any satisfaction of their
p0st~i)etitibn clairrxs unless they happen to have a contract with the Debtor being assumed.
Similarly, unsecured creditors (both priority and non-priority) have no hope of obtaining
anything other than a zero return ko’n their claims.’ |

| 5 Fihaily, based upon the “béck door” dealings between MCG and
Biz/NAC whereby Biz/NAC has agreed to stay out of the bidding\ process altogether and
allow MCG to purchase the Debtor’s assets using only ifs credit bid and then simultaneously

or subseQuentIy resell the assets to Biz (with a possible profit to MCG), it is abundantly clear

> Buried in a schedule to the Asset Purchase Agreement is an outline of the salary and closing

- bonus to be paid to these five employees. However, the other terms that had been negotiated
(such as the term of the agreements, their guaranteed nature, assumption of debts owed to them
or their companies, satisfaction of debts they guaranteed, etc.) were not disclosed, nor was any
mention of this made in the Sale Motion itself. ‘

6 Interestingly, the original proposal from MCG would have provided a few hundred thousand
dollars for unsecureds. See Bid to Purchase Selected Assets of NOW Communications
submitted by MCG Finance Corporation or its Assigns at § 1(g). A true and correct copy of that
document is attached hereto as Exhibit “E”. This “set aside” for unsecureds appears to have
been deleted in favor of the closing bonuses for the key executives.

ATLLIBO1 151895023 -
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' thaf the pérties have entered into an agreemeht intended to control the sale price of the
' Debtor’s‘ aesets in direct violation of section 363 (n) of the Bankruptcy Code. Not only does
this conduct dictate that the sale should not be approved, but it also constitutes the type of

, miscondﬁct and collusion that courts look to when equitably subordinating claims pursuant to
- seetien 510(c) of the Bankruptcy Code. Under these circumstances, and for the reasons
deseﬁbed Below and’in fhe BellSouth' Sale Objection (as deﬁned below), the Court should
deny the relief requested in the Sale Motion. |

» II. Factual Background

A. The Sale Motion and BellSouth Objection
6.‘ On May 23, 2003, the Debtor filed the Sale Motlon pursuant to which

it seeks authonty to sell substantlally all of its assets pursuant to sectlon 363 of the
Bankruptcy Code. Attached to the Sale Motion is the proposed Asset Purchase Agreement
between the Debtor, as seller, and MCG “or its designee,” as purchaser (the “Asset Purchase
Agreement”).

- 7. On June_ 12, 2003, BellSouth filed the BellSouth Sale Objection,
whereby it objected to the Sale Motion, as well as to é related bid procedures niotion (the
“Bid Procedures Motion”). The Court approved the Bid Procedures Motion (after requiring
certain modiﬁcatlons) pursuant to an Order entered on July 3, 2003.

8  The Asset Purchase Agreement contemplates a purchase price of not
less than $4.6 million. MCG credit bid $4.6 million against its alleged prepetition secured
claim (alleged to be in.an equal amount) at an auction sale of the assets conducted by the

" Debtor on August 5, 2003.
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B. Other Pending Motions and Objections ‘ |
9. In addition to the BellSouth Sale Objection referenced above,

BellSouth has ﬁled various other pleadings designed to address the myriad of flaws present
| in the Debtor s current plans for this Chapter 11 case, including its mtent to sell substantlally’
‘allof the assets to MCG pursuant to the Asset Purchase Agreement ’

‘ 10. Spec1ﬁcally, on July 23,2003, BelISouth filed its Motion of BellSouth
| Telecommumcatlons, Inc. for Order, Upon Any Approval of the Proposed Sale of
Substanually All of Debtor’s Assets, (i) Deemmg Interconnectlon Agreement Rejected; or
- (i) Grantmg Stay Relief to Terminate Interconnection Agreement (the “Deemed
, Rejectlon/Stay Relief Motion™). In the Deemed Rejection/Stay Relief Motion, BellSoutH
eequested that, to the extent the Sale Motion is approved, ‘the Interconnection Agreements
should be deemed rejected or, in the alternative, BellSouth should be granted relief from the
stay to terminate them, as the Debtor Wﬂl cease to ex1st for all practical purposes and thus
wﬂl‘ have ne use for them, DOr any ab111ty to perform thereunder.

| 1. I addmon, also on July 23,2003, BellSouth filed its Motion of

BellSouth Telecommumcatlons Inc. for Order Compelling Debtor to Assume or Reject
Interconnection Agreement (the “BelISouth Motion to Compel,” and collectively with the /
| Deemed Rejection/Stay Relief Motion, the “BellSouth Motions”). Among other things,
BellSduth asserted therein that beeause the Interconnection Agreements are the central asset
of the Debtof?'s eState; and because the Debtor has all of the information it needs to determine
whether‘tvo assume or reject the Interconnection Agreements (and in fact has already made
the’ decision to reject them), the Debtor should be compelled to seek assumption or rejection

| - now, i'atherkthan delaying the inevitable rejection solely to keep BellSouth from terminating.

6
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services thereunder while the Debfor attempts to circumvent section 365 6f the Bankruptcy
Code. | |
12, - In response, on Septeniber 9, 2002, the Deb’tor’ and MCG filed their

answers and ébjeétions, réspectively, to the BellSouﬁh Moﬁons (the “Debtor/MCG
Responsés”). | Ih the Debtor/MCG Responses, MCG principally argued that even if the
Interconnectlon Agreements are rejected, BellSouth as a utility, could not terminate service.®

« 13L - On Septembcr 23, 2003 BellSouth ﬁled its reply to the Debtor/MCG
Respoﬁses, whefein it asserted, with reference to applicable statutory and de'cisional
authority, both that BellSouth coﬁid indeed terminate vserviﬂce'if the Interconnection
Agreements-were rejected and that the relief requested in the BellSouth Motions was
otherwise appropriate. ’
| C. The State Court Petitions and BéllSouth’s Objgctions Thereto

‘14, In connection with the Debtor’s sale efforts, the Debtor and NAC, on
- Juhe 6, 2003, ﬁledv a joint petition seeking state regulatéi'y approval of the req\iested sale of
the’ Debtor's asSets toNACanda “Ceﬁiﬁcate of Public Convenience and Necessity” (the |
“Certiﬁéaté”) to allow NAC to provide certain telecommunications services in the State of

Miséissippi. Thereafter, on July 18, 2003, the Debtor and NAC jointly filed the Request to

7 On July 23, 2003, BellSouth also filed its Motion of BellSouth Telecommunications, Inc. for

Order Converting Chapter 11 Case to Chapter 7 (the “Conversion Motion™). In the Conversion

- Motion, BellSouth argued, among other things, that because the Debtor has no ability to cure the
defaults in the Interconnection Agreements, and because the Interconnection Agreements are
central to the Debtor’s operations, the Debtor has no hope of proposing a feasible plan of

reorganization. Accordingly, BellSouth requested that the Debtor’s Chapter 11 case be

~ converted to a Chapter 7 case. The Conversion Motion has not yet been set for hearing.

8 The Debtor did not assert any discernible legal theories pursuant to which the BelISouth
Motlons should be denied.
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Amend (togéther with fhe Joint Petition, the “Joint Petitions") in order to clarify that instead
of fhe previous fequest for authority to écquire the Certificate of the Debtor, the parties now
were requesting that a Certificate be granted to NAC itself.”
15 BelISouth filed objections to the Joint Petition and the Request to
Amend (collectlvely, the “Joint Petition Objectlons”) wherem it asseﬂed that: (a) any
request for app;roval of the acqu131tmn by NAC of any of the assets of the Debtor prior to this
Court’s approval of such acquisition is premature; (b) the Debtor’s and NAC’s request is in
’furthe‘ran,cé 6f joint efforts (wifh MCQG) to circumvent the “cure” and “adequate assurance”
requireméhts of section 365 ’of the Bankruptcy Code in connection with the assumption and
'assignmént of the kInterconnec,tioh Agreements with BellSouth; and () NAC does not meet
Cértaiﬁ of the requirements for the requested certification, namely, the lawful ability to serve
‘ c;usfomers in the State of Mississippi,‘ beéause it has no interconnection agreement with
- BellSouth so as io be able to serve such customers.'® The Joint Petitions remain pending at
5 this time, e
; 1L Supplemental Sale Obiéctions ’ |
16. BéllSouth reasserts each of the objections (summarized in section IV

below) set forth in the BeliSouth Sale Obj eCtiqn as if fully set forth herein. BellSouth further

i

? Similar petitions have been filed with the regulatory agencies in most other states in
BellSouth’s region. Where possible, BellSouth has intervened in those proceedings as well.

' On August 12, 2003, the Debtor filed a motion seeking to hold BellSouth in contempt for
.allegedly violating the automatic stay by: (i) filing the Joint Petition Objections; and (ii)
allegedly “slamming” two the Debtor’s customers (the “Contempt Motion”). On September 16,
2003, BellSouth filed its response to the Contempt Motion (the “Contempt Response”), wherein
it denied the legal basis for the former assertion and the factual basis for the latter assertion. A
preliminary hearing on the Contempt Motion and the Contempt Response has been scheduled for
October 28, 2003. ,
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asserts thé following additional objections to the relief requested in the Sale Motion: (a) the

- proposed sailé is ‘not in the best interests of the Debtor’s estate; (b)' the proposed sale has not
been conducted iﬁ good faith; and (c) the sale pﬁce does not represent fair value to the estate
5ecauSe MCG’S alleg‘éd. secured claim should be equitably subordinated pursuant to section
510(c) of the Bankruptcy Code for, among other things, entering into an agreement regarding
the pufchase of the Debtdr’s assets 1n violation of section 363(n) of the Bankruptcy Code.

A. The Sale is Not in the Best Interest of the Estate
17.  Section 363(b) of the Bankruptcy Code prbvides for the sale, upon

Cblizft-approval,‘ of a debtor’s property oufside of the otdinary course of business. See 11
US.C. 363(b)(1). However, any such sale must be, among other things, in the best interest
of the‘:,debtor’s bankruptcy estate. See In e Embrac;e Sy's. Corp., 178 B.R. 112, 123 (Bankr,
W.D. Mich. 1995) (“[a] sale of assets is appropriate if all provisions of sectioﬁ 363 are

; follqwé;d, the bid is fair, and the sale is in the best interests of the estate and its creditors"); In
re Telesphere Comm., 179 B.R. 544, 552 (Bankr. N.D. IIl. 1994) (“the standard to be

' - applied by the court in approving a disposition of assets. ..is that the proposed sale should be

in the best interest of the e’state”);y Inre ‘Timberline Propetty Dev., Inc., 115 B.R. 787, 790

(Baﬂkr. N.J. 1990) (appr_oval under section 363 requires that a court "specifically find that

such a sale is in the interest of creditors, is entered into in good faith, and is one in which the '

price represén”csk fair value"); In re American Dev. Corp., 9’5 B.R. 735, 739 (Bmﬁ. C.D. Cal.
1989) (stating that for a sale of debtor's assets outside the ordinary course of business, the

; couft should w‘eigh several factors including whether the proposed transaction is in the best
interests of cfeditors). Despite this clear and unequivocal requirement, the Debtor has not,
and indeed cannot, demonstrate how the sale on the terms contained in the Asset Purchase

9
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Agreement satisﬁes the “best interest?’ requirement for appreval of a sale pursuant to section
363(b) of the Bankruptcy Code. '

18. The proposed sale of the Debtor’s assets to NAC/Biz pursuant to the
Asset Purchase Agreement is not in the best mterests of the Debtor s estate because: (a) the
proposed sale is illusory and will unconscmnably tie the estate’s hands for several months or
longer beeatlse the buyer has 1o » obligation whatsoever to close the transaction, yet the
Debtor eannot terminate the agreement absent a material breech by the buyer until June 1,
2004 at the yearliest (and possibly much later); and (b) upon any cloeing of the Asset Purchase
Agreement, the estate will immediately be rendered administratively ihsolvent, and therefore
tlnab‘le to pay any of its unpaid post—petition obligations. Under these circumstances,
approval of the Sale Motion and the Asset Purchase Agreeinent are not in the best interests of

the estate and should be denied

i. - The Proposed Sale is Illusogg and Will Unconscwnablz Tie the
Eﬂte s Hands

| 19 Pursuant to the terms of the Asset Purchase Agreement, upon any
eppr0va1 of the Sale Motion by this Court, the Debtor and NAC will enter into a management
agreement (the Management Agreement") 'pursuant to which NAC will take over the
operation of the Debtor’s business and be granted unlimited access to its assets and
agreemetits (including ace‘ess to the Intercennection Agreements) for as much as a year or
lenger withottt the Debtor and ‘NAC ever having to close the sale transaction or ever having
to make the decision to assume or reject the Debtor’s contracts, 'including the Interconnection

Agreements. See Asset Purchase Agreement at § 4.1(a) and Schedule H (Management

Agreement) at §§ 2, 3. DuringA the term of this Management Agreement, NAC will not be

10
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ebligated to CIese the sale until ‘among other things (a) it “shall have negotiated the
assumptlon of the existing BellSouth Interconnection Agreement upon such terms and
conditions as are acceptable to MCG or Buyer,” see Asset Purchase Agreement at § 5.2(g);
and (b) “all regulatory and other third party approvals and agreements, on such terms and
k condrtrons as shall be acceptable to Buyer,” are obtained. See Asset Purchase Agreement at
§1 4(a), 5 l(c) Because these events are purely in NAC’s or MCG’s control (and as to the
latter, vaguely defined to the point of being impossible to enforce in any event), the proposed
sale is illusory as it binds MCG and NAC to nothing.

20. Perhaps worse, upon any approval of the Sale Motion and Asset
Purchase Agreemerrt by this Court, the Debtor (or any subsequently appomted trustee) will
be “locked iri’f with no ’ability to terminate the agreement for several months Or more even
theugh the transaction has not yet closed and its business will have been taken over and
hopelessly integrated with that of Biz/NAC purSuant to the Management Agreement."’
Speeiﬁcelly, pursuant to section 6.1(b) ef the Asset Purchase Agreement, the Debtor cannot
unilaterally terminate the agreement unless, by June 1, 2004 (or longer if the delay is
attributahle to the Debtor), the deal remains unclosed -

21. ~ During this post-approval, pre-closing period where NAC will operate
the Debtor's assets (including utilizetien of BellSouth’s services through the Interconnection

Agreement without taking an assignment thereot), the estate will be in complete limbo,

11 As noted above and discussed in greater detail in paragraphs 37 and 38 below, this appears to

have already occurred to some extent prior to Court-approval of the Sale Motion when the

Debtor closed its headquarters in Lawrenceville, Georgia and moved into shared space, rent-free,
* with Biz in Florida and began purchasing a significant portion of its needs from Biz through a

Transition Services Agreement with Essex. The full extent of the integration of the Debtor with
'Biz/NAC is unknown to BellSouth at this time.

11
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‘waiting several months or longér while NAC and BellSouth litigate oﬁrer NAC’s request for a
| 'Certiﬁ;;éte and NAC’s right to é neW interconhection agreement vs}ith BellSouth instead of its

assﬁmptioﬁ and cure of the existing agreement. NAC’s inténtion in the state proceedings is
and was to get aheéd of the banlqilptcy préceédings in order to “harveét” the NOW customer
‘basey, as discussed below. This is precisely what MCG and Biz/NAC have plotted. See E-
mail from J ohn Patton (MCG loan officer) to Ron Gavillet (Biz general counsel) dated June
3, 2003 (“Here is one ﬁnél, last contingency plan ‘for dealing with Bell, if they do not play
ball: we get our cérts and our interconnects. We place all ﬁéw’ customers (new sales) on our
interconﬁ@t and leave all old customefs on the now interconnect. Witha 6 —8 month
~ customer life, it Wont take very long before the majority of new customers are on our new
interconncct (with no o’uré) and the old interconnect dwindles to ﬁ very muc‘h lower, and

stable customer base. We stay in bankruptcy until such time as the base has dwindled, or

 forever for that matter, all to avoid the extorsion (sic) of bell.”) (emphasis added). A true and

,correct copy of the referenced E-mail is attached hereto as Exhibit “F”. IfNAC is
qnsucceésful, théksalye will never close. If NAC is successful, it appears the sale may no
longer be héceséarybhce the “harvest” is coinplete, and therefore still may never close."

| 2. Because the buyer has no o’blig’ation whatsoever to close the proposed

sale transaction, and also because the Debtor or a subsequent trustee will be “stuck” for many

12 A g noted in the BellSouth Motions, if such motions are not granted, the Debtor, MCG and
Biz/NAC will have succeeded in “keeping BellSouth in a box” - BellSouth will be stayed from
terminating the Interconnection Agreements while the Debtor, MCG and Biz/NAC attempt
through such litigation before the PSC to circumvent BellSouth’s legitimate statutory rights
under section 365 of the Bankruptcy Code. See E-mail from Ron Gavillet (Biz general counsel)
to Debtor’s and MCG’s counsel, dated June 20, 2003 (“Bell will be standing there pressing the
assume/reject issue, so it is an issue we have to be prepared to wrestle — succeeding on keeping
BellSouth in a box while we get approvals, etc. will remove their leverage . . . .”)). A true and
correct copy of the referenced e-mail is attached hereto as Exhibit “G”.

12

ATLLIBO} 151895023



mohths or more in limbo while the buyer seeks to obtain contested regulatory approvals, the

proposed sale is not in the best interest of the Debtor’s estate, and should therefore be denied.

ii. The Progased Sale Will Render the Estate Admtmstmtzvelz Insolvent

23. Upon closing of the proposed sale transactton, the Debtor’s estate
1mmed1ate1y will be rendered adrmmstratwely msolvent To the extent the Debtor has
incurred any adrmmstratlve pnonty claims, including ordmary post-petltlon trade debt, the
Debtor will have no means of satisfying these cla1rns Under these circumstances, the Sale
Motion should be denied.

24.  Asthis Court is awére, MCG has “credit bid” thé eﬁtire purchase pfice
of $4.6:million, pursuant to section 363(’k)’ qf the Bankruptcy Code. See Aéset Purchase
Agr eexhenf atp. 1. Asaresult, the Debtor will receive no cash in exchange for the sale of its
éssets, only satisfaction of MCG’s alleged secured claim. In exchange, MCG (and ultimately
Biz/NAC) will receive all of the Debtor’s assets.” |

- 25[ As prov:ded in the Asset Purchase Agreement, the purchaser will ©
assume only certain specified obligations of the Debtor, defined as the “Assumed
Liabilities”. See Asset PUrchase Agreement at § 1.2(b) (“Buyer shall not assume, and shall
be deemed not to have assumed any hablh‘ucs other than the Assumed Liabilities.”).

| 26. Other than “cure” amounts under assumed contracts and liabilities
under transferable permits, the “Assumed Liabilities” are limited to the following: “liabilities
arising out ‘df the oWhership of the ’Asse‘ts by Buyer or any other Person,(including, without

: liniitation, the contracts listed on Schedule A-2, and Liability for personal injury of

1 As noted above, the terms under Wthh the assets will be “ﬂlpped” to Biz/NAC by MCG have
not been disclosed.
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custorhefs or employees‘ but only to the extenf that the event or state of facts giving rise to
such Llablhty oceurs aﬁer the Closmg » Asset Purchase Aggeemen t at Exhibit A, pg. 3.

B 27,  While the definition of “Assumed anblhtles” is subject to numerous
and varying intc;pretatlons, none lead to the conclusion that MCG is obligated to pay the
accruéd and unpaid administrative claims (including ordinary post-petition trade debt) of the
| Debtor. ™ Thus itis clear that the Debtor and MCG intend for the estate to retain the unpaid
adﬁﬁnistréﬁiré élaitns to bé sa‘tisyﬁed from any ‘remaining assets of the estate. However, as
the chfor is éelling ,a_l_l of its assets to MCG pursuant to the Sale Motion, there are no assets

left to satisfy these obligations."

1 It is unclear what the phrase "but only to the extent that the event or state of facts giving rise to
such Liability occurs after the Closing" modifies. Ifit is intended to modlfy the entire sentence
(as traditional rules of grammatical construction would suggest), then it is clear that the buyer is
not obligated to assume any of the Debtor's administrative expenses, except to the extent they are
incurred after the Closing. Even if that phrase does not modify the initial phrase “liabilities
arising out of the ownership of the Assets by Buyer or any other Person,” and even if “Person”
~ was intended to include the Debtor, this would mean the buyer is assuming all liabilities of the
Debtor related to ownership of the assets, without even distinguishing between prepetition and
post-petition liabilities. While BellSouth would welcome that mterpretatlon, it speculates that
the buyer will read it differently.

13 The Asset Purchase Agreement defines “Excluded Assets” as (i) the equity interests in the
entities whose assets are being sold, (ii) certain records related thereto, (iii) assets set forth on

~ Schedule G to the Asset Purchase Agreement, titled “Excluded Contracts/Assets,” (iv) avoidance
actions; and (v) tax refunds. Asset Purchase Agreement at Exhibit A, pg. 4. Not surprisingly,
the equity interests in entities whose entire assets are being sold are valueless, records related
thereto are valueless, Schedule G to the Asset Purchase Agreement lists nothing, the Statements
filed in this case under oath pursuant to Federal Rule of Bankruptcy Procedure 1007(b)(1)
indicate that all payments made within the applicable preference periods were in the ordinary
course of business (see response to question no. 3), and are therefore not recoverable, and the
Schedules filed in this case under Rule 1007(b)(1) do not list any tax refunds as assets (see

~ Schedule B, items 17 and 20). Perhaps more importantly, under the Asset Purchase Agreement,
“Excluded Assets” are not even excluded from what is being sold. See Asset Purchase
Agreement at § 1.1(b) (all assets being sold unless listed on Schedule G thereto). Thus, even
avoidance actions are being sold under the Asset Purchase Agreement. See In re Sweetwater, 55
B.R. 724, 731 (D. Utah 1985) (“an unbroken line of cases . .. hold that a trustee’s avoiding
powers are not assignable.”). ‘
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- 28, : It is therefore abundantiy clear that the estate will be left

administratively insolvent upon the closing of the proposed transaction. Despite the Debtor's
‘apparent willingness to go along, such a transaction in which ali of the Debtor's assets are
sold without any means to satisfy administrative claims (let alone prepetition priority and
non;priority unsecured claims) cannot be in the estate’s best interest. Instead, it represents "‘
the cemplete abrogatien 5y the Debtor of its fiduciary duties to creditors in exchange for
‘substantlal econormc rewards to insiders making its de01s1ons Accordmgly, the Court
should deny the relief requested in the Sale Motion as not in the best interest of the estate so
thata tmstee can take over and see to a proper administration of this estate.

B. The Sale Has Not Been Conducted in “Good Faith”

29, Im addmon to the requlrement that the sale must be in the best interests
, ef the debtor's estate, section 363 of the Bankruptcy Code also requires that a sale be
\propes‘ed in "good faithf'. As has previously been recognized by this Court, “[wlhen a
bankruptcy court authorizes a sale of assets pursuant to 363(b)( 1), it is required to make a
finding with respect to the ‘good fa1th’ of the purchaser.” Inre Condere Corp., 228 B.R.

615, 630—31 (Bankr. S.D. Miss. 1998) (citing Cumberland Farms Dm, Inc. v. Nat’l Farmers

| Organization, Inc. (In re Abbots Dairies of Pennsylvania, Inc.), 788 F. 2d 143, 149-150 (3d
Cir. 1986); see Timberline Propel;t;y 115 BR 787 at 790 (approval under section 363

‘requlres that a court "speaﬁcally find that such a sale is in the interest of creditors, is entered
into in good falth and is one in which the price represents fa1r value"). Typically, the
'mlseonduct that would destroy a purchaser s good faith status involves fraud or collus10n
between the purchaser and other b1ddcrs or the trustee or an attempt to take grossly unfair

15
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advantage of other bidders. See M_@QMM
m_hﬁ), 634 F.2d 1383, 1388 (5th Cir. 1981). | o

, - 30. In this case, néithef‘ the Debtor nor the proposed purchasers, MCG and
Biz/NAC, have exercised good faith in connection with the proposed sale.'S Rather, they
have cngagéd iﬁ various forms of collusion and inequitable éonduct. Specifically, in the
con‘duct‘of this deal: (2) MCG and BizZ/NAC have engaged in collusive behavior designed to
~ ,v éontrol the uitimate sale price of the DéB;or‘s éssets in violation of section 363(n) of the
, BMﬁptcy Cod_é and t'odavoid the requirements of section 365 of the Bankruptcy Code; (b)
the ‘Debtor and Biz/NAC have cominenced the integration of their companies prior to Court-
: gpproval of the proposed sale; and (c) the Debtor and MCG have failed to fully disclose the
exteﬁt to"whiéh cértain of the Debtor's key employees will receive lucrative, guaranteed
employment cohtracts with NAC, including the assumptién of obligations owed to these

emplo‘yées (or their‘pestnal companies) and obligations guaranteed by these employees.

16 This is not surprising when taking into consideration the complete flaunting by the Debtor of
its routine obligations under the Bankruptcy Code and prior Court Orders, including (a)
unilaterally reducing the weekly prepayments to BellSouth in violation of the adequate assurance
order entered in this case under section 366 of the Bankruptcy Code; (b) assuming at least one
executory contract, and paying the “cure” associated therewith, without seeking or obtaining
Court-approval, see Exhibit «B” (Debtor Deposition) at p. 129 and Letter from Verizon counsel
to Debtor’s counsel, dated June 19, 2003, attached hereto as Exhibit “H”; (c) satisfying certain

 other prepetition obligations of the Debtor without Court-approval, see Exhibit “B” (Debtor
Deposition) at p. 169 and Letter from Debtor’s counsel to Help Desk Now, dated June 10,2003,
attached hereto as Exhibit “I”; and (d) entering into settlement agreements without Court-
approval, see Exhibit “B” (Debtor Deposition) at p. 140 and Facsimile from Debtor’s counsel to
MCG’s counsel, dated May 6, 2003, attached hereto as Exhibit “J”. ‘ ~
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Aceordingly, the Court should deny the relief requested in the Sale Motion based upon the

sale proponents’ lack of good faith."”"

MCG and Bizy/NAC’s Collusion in Violation of the Bankrugtcz Code

31.‘  As described above, while the Asset Purchase Agreement suggests that
‘ the Debtor intends to sell substantlally all of its assets as a going-concern to MCG the
Debtor actually will be selling its assets to NAC — a wholly-owned subsidiary of Biz, an
unafﬁhated customer of MCG 18 MCG and BlZ have engaged in a colluswe scheme in
violation of section 363(n) of the Bankruptcy Code designed to control the sale price of the
Debtor s assets and to avoid the requ1rements of section 365 of the Bankruptcy Code for the
assumptlon and a531gnment of the Interconnection Agreements — including curing the
| approxxmately $5 million claim assocnated therewith and providing adequate assurance of
" future performance (which i in all likelihood would require the posting of a deposit in excess
of $1.5 mﬂhon, representmg two months’ bxllmgs)
32. First, MCG and B1z/N AC have reached an agreement the effect of
which isto contr’ol the purchase price of the Debtor’ s assets, in violation of section 363(n) of
the Bankruptcy Code. Section 363(n) of the Bankruptcy Code prov1des in pertinent part,

that “[t]he trustee may avoid a sale under thls section if the sale price was controlled by an

Y Byen if this Court ultimately determines to approve the proposed sale over BellSouth’s
objection, this Court must deny the buyer the protectlons contained in section 363(m) of the
Bankruptcy Code if that section is to retain any meamng

18 While the Court could have perhaps gleaned from the Sale Motion that NAC would be the
ultimate purchaser, it could not know that NAC was a subsidiary of Biz, rather than MCG. In
fact, BellSouth did not even know this until it was disclosed in the Request to Amend filed

. before the PSC on July 18, 2003 (almost two months after the Sale Motion was filed). Even
then, BellSouth (let alone the Court) Was not aware that Biz was unaffiliated with MCG.

17
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et

New York Trap RQck Corp.), 42 F.3d 747, 752' (2d Cir. 1994) (stating that an agreement to

control the sale priée 1s prohibited by section 363(n)).

o ’3’3. Pursuant tb their agreement, MCG credit bid the entire amount of the
i)ur.chasé pnce, émd upon Couft—approval (or perhaps later) will turn around and sell the
assets, or the right to purchase them, to NAC, effectively removing NAC frérn the
c;ompetitive biddillg procqsé established by the Court. In fact, MCG hopes to turn a profit in
| the process2° ——-‘a profit that properly belongs to the estate and ifs creditors. To illustrate,
| assumc"Bizv will pay MCG $S.6‘million for an assignment of the Debtor’s assets or MCG’s
rights under the Asset Purchase Agreement.”’ MCG would not only receive full payment of
its alleged secured claim under such scenario, but would make a profit of §1 million. Now

assume instead that MCG, upon identifying Biz in March as a potential buyer (as they in fact

19 1y addition, section 363(n) of the Bankruptcy Code provides that the trustee may “recover
from a party to such agreement any amount by which the value of the property sold exceeds the
price at which such sale was consummated, and may recover any costs, attorneys” fees, or
expenses incurred in avoiding such sale or recovering such amount. In addition to any recovery
under the preceding sentence, the court may grant judgment for punitive damages in favor of the
 estate and against any such party that entered in such an agreement in willful disregard of this
subsection.” 11 U.S.C. § 363(n). '

20 gee Memorandum from John Patton (MCG loan officer) to MCG Credit and Investment
Committee, dated April 30, 2003 (the “MCG Internal Memo”), at pp. 2-3 (“MCG intends to
transfer the Now assets to BoL [BiznessOnline] .. . MCG’s strategy presents a clear path to the
full recovery of the $4.6 million over a reasonably short period of time, plus upside in the
asset.”) (emphasis added). A true and correct copy of the MCG Internal Memo, with the quoted
portions highlighted, is attached hereto as Exhibit “K”. Both MCG and Biz/NAC acknowledged
that the amount to be paid by Biz/NAC to MCG might exceed $4.6 million. See Exhibit “C”
(MCG Deposition), Volume 2 at 98; Exhibit “D” (BizZNAC Deposition) at pp. 20-21.

2 At his deposition, Mr. Patton of MCG placed a “going concern” value on the Debtor at
between $3,750,000 and $6,250,000 ($150-$250 per customer multiplied by approximately
25,000 customers. See Exhibit “C” (MCG Deposition) at Vol. 1, pp. 14-17.
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did), told Biz to bid at aﬁction for thc assets. If Biz bid the $5.6 million, the $1 million in
- gxdéSS of MCG’s alleged secured claim would have been available for unsecured creditors.
This collusion is hot only eXactIy what section 363(n) was designed to prevent, but also

represents the ultimate “sin” for a lender — keeping an interested buyer away from a sale of

its collateral ép that the lender, rather than the owner of the collateral (and therefore its

.¢rcditor§), receiveé any upside. See Q&, Little v. Fleet Financé, 481 S.E. 2d 552, 557 (Ct.
App. Ga. 1997) (nOanudiciaI foreclosﬁre sale; “[w]hat is fdrbidden ié a pridr agreement or
uﬁderstaﬁding thatis in any manner outcéme determinative, i.e., impacts’on' the amount of
the highest bid or the identity of the sﬁccessﬁll bidder sd as to chill either the bidding or the
sale’s price . . . .”) (emphasis original). |

- 34, Asa fesult of their agreement, BizZ/NAC cffectively has been removed
frofn the competitive bidding proce}s‘s‘, whether or not the sale proceeds received by the
Debtor’s “es’tate i‘n exbhange for its assets aré below their potential value, and whetiler or not
‘ thejf are in e};cess of MCG’s secured claim. Accordingly, MCG and BizZ/NAC héve violated

the clear language of section 363(n) of the Bankruptcy Code and the Sale Motion must be

denied, at least until a proper sale can be c<b>nyducted.22

22 Neither did the Debtor (given the “sweetheart” executive packages promised by BizZNAC), as
a fiduciary, try to foster a competitive bidding process. First, it did nothing to challenge the
agreement between Biz and MCG, of which it was well aware. Second, it did nothing to increase
the purchase price or otherwise improve the terms of sale contained in the Asset Purchase
Agreement — for all practical purposes, it did not even negotiate it. See Exhibit “B” at pp. 61-
64. Third, it misled this Court, at the bid procedures hearing, by testifying that nobody was
likely to buy the Debtor’s assets other than someone already in the “prepay” local exchange
telecommunications business. Yet at the time it gave that testimony, it knew that its buyer was
not in that business, but rather was a telecommunications and internet service provider just like
hundreds of others who may have had a strategic fit with the Debtor but who were never
informed that its assets were for sale. Fourth, when parties did show an interest in possibly

purchasing the Debtor’s assets, the Debtor’s delay in responding was wholly unacceptable. See
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35. In addition to the collusion relating to the purchase of the Debtor’s
assets BellSouth has obtamed through discovery, adrmssrons that MCG and Biz have
engaged ina clandestme strategy — known as the "harvest“ strategy — desrgned as an end-
run around the Bankruptcy Code's requirements for assumptron and assignment of the
| , Intercennectlon Agreements. The “harvest” strategy was de51gned to work as follows: a
; subsxdrary of Biz would obtain an mterconnectlon agreement with BellSouth without

disclosing its relattonshlp to Biz. Then, all customers that otherwise would have signed up
for the Debtor s serv1ce (including exxstlng customers) through the Debtor’s sale channels
wculd be instructed to sign up with this new subsidiary, thereby accomplishing an

| assignmentunbeknownst to BellSouth. See E-mail frOrn Ron Gavillet (Biz/NAC in-house
counsel) to Ronald Del Sosto (MCG co-counsel) and Scott Kellogg (MCG businessperson)

: dated 7/25/03, a true and correct copy of which is attached hereto as Exhibit “M” (“Yes, we
are pursumg Harvest It is due to BellSouth’s refusal to negotiate a reasonable. cure that we

i need to seek another interconnection agreement. As you know, we do not want to.tell them
the harvest strategy "); E-mail from Ron Gavillet (Btz/N AC in-house counsel) to Ken Baritz
(BIZ/NAC CEO), dated June 24, 2003, a true and correct copy of which is attached hereto as

' Exhlblt “N” (attaching E—maﬂ exchange between Mr Gavillet and others detailing the

| strategy); E-rnail from Ron Gavillet (Biz/NAC 1n—house counsel) to John Patton (MCG loan

officer), dated June 13, 2003, a true and correct copy of which is attacﬁed hereto as Exhibit

E-Mail from William McCarthey to MCG counsel, dated July 23, 2003 (evidencing 10-day delay
between request for information and actual receipt, nullifying any possibility that frustrated
potential bidder would bid a few days later at the auction). A true and correct copy of the
- referenced E—mall is attached hereto as Exhibit “L”.
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“O” (attaching E-mail exchange between Mr. Gavillet and MCG’s co-counsel regarding the
“harvest” strategy), Exhibit “F” (detalhng the strategy).”

36.  BellSouth asserts that the collusive behavwr of MCG and Biz in
coﬁnégtion with the "harvest" strategy, as with respect to the cOnduct of the sale, is sufﬁcieﬁt
for this Court tcj determiné that the proposed sale has not bee;ri conducted in good faith.
Accordmgly, the Sale Motion should be denied. |

The Debtor and BtﬂAC Have Commenced the the Integmtzon of Their
' Comgames

37 . As noted above, the Debtor has already taken significant steps in

| furthcranée of the proposed but unapproved sale to NAC and the integration of the two
companies by (1) closing its Lawrenceville, ’Georgia headquartérs in June aﬂd permaneﬂtly
relocating several of its employees (inéluding its CEO M. Seab) to Orlando and Del Ray,
 Florida where such employees are sharmg space rent-free in Biz’s offices; and (ii)
purchasmg and paymg for vanous services prov1ded by Essex, pursuant to an agreement
between the Debtor and Bssex.”* While that agreement was submitted for approval by the
Court, the Debtor ‘nowhere in its motion seeking such approval disclosed th/e relationship of

. EsSex to the proposed purchaser, BizZNAC.»

B MCG’s prmczpal demed under oath at hxs deposition any knowledge ofa “harvest” strategy
until shown the numerous documents MCG produced revealing such named strategy. See
Exhibit “C” (MCG Deposition), Volume 2 at pp. 67-70 and 104-06.

24 See Exhibit “B” (Debtor Deposition) at pp. 9-13; Exhibit “D” (Biz/NAC Deposition) at pp. 24-
28. B
%5 In fact, MCG and Biz/NAC sought to deliberately conceal Essex’s relationship to Biz from

BellSouth. See Exhibit “F” (“[Essex will] file [for certification] in our own name and use
separate local counsel and keep Biz’s name out of it if possible since Essex has its own financials

so BS lBeIlSouth] cannot easily connect the dot 2.
21
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38, The Debtor’s actions in relocating its headquarters to Biz’s premises
‘and acceptmg mgmﬁcant services from Biz not only should have been disclosed to the Court,

' but also should have been subject to approval by the Court as a use of property outside the

ordmary course of business. See United States v. Goodstein, 883 F. 2d 1362, 1370 (7th C1r.
1989) (upholding defendant's convictlon‘ for bankruptcy fraud upon ﬁndmg that various of
defendant‘s acts, 1nclud1ng transfer of moot significant asset of bankfupfcy estate without

court approval suggested intent to defraud and statmg that "[i]t is not a routine o;;' ordinary
event to transfer control of one manufacturmg company to another, effectively merging the
two cornpames, or to relocate substantial portions of a company's equipment and mventory to |

the premlses of another"); see also Command Performance Operators, Inc. v. First Int'l Serv.

Corp. jIn re First Int'1 Serv. Corp.), 25 B.R. 66, 70 (Bank:r D. Conn. 1982) (voiding an
agreement for the sale of substantlally all of the stock of a debtor whlch was held by non-
‘ 'debtor parties because court deterrmned that such a sale effectwely would transfer control of
the debtor and, asa result required notice and heanng pursuant to section 363(b) of the
Bankruptcy Code and stating that “the secret transfer of management and control of the
~ debtor corporations to the Buyer runs counter to the spirit of the Code.”). At a minimum,
such actions, designed to implement the sale before it has been approved, evidence a lack of
good fa1th sufﬁc1ent to deny approval of the Sale Motion,

" The Deal Provides Szgm[tfcant and Undisclosed Comgensatton to Insiders

39, While the s1gn1ﬁeance of the executive compensation packages offered
by Biz/NAC have clouded the Debtor’s ability to act in the estate’s best interests (as
discussed above), the undisclosed nature of much of the compehsation undermine the

Debtor’s good faith in conducting the sale transaction.
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40. 7 Schedule 5.2(f) of the Asset Purchase Agreement discloses that certain
“of the Debtor 5 key employees w1ll be employed by NAC/B1z upon the closmg of the sale.?
The Debtor dlscloses only the salary that each employee wﬂl be pald and their closing
bonus 7 What the Debtor fails to dlSClOSC is the vast amount of other “perks” these insiders
» wﬂl receive upon closing of the transactlon
41. - Among the undisclosed “perks” are: (a) multx-year employment
agreements with guaranteed salary;* (b) assumption by the buyer of an unsecured (or if
‘seeured unperfected) prepet1t10n obligation of approximately $90 000 owed by the Debtor to
Coastcom, an entlty owned by the Debtor’s CEO and CFO; and (c) assumption by the buyer
of various prepetltlon obhgatxons guaranteed by the Debtor’s CEO and CFO (or their
cOmpanies).” The referenced obligation to Coastcom would not be paid if owed to anyone-
other than the insiders Further, while the Debtor testified that the guaranteed obligations |
.'(unhke the Coastcom obligation) all represent leases or contracts for assets that the buyer
| would need and thus would contmue paymg anyway, upon closer examination, the Debtor

admitted that this was untrue in that at least one leased asset, a generator, for whlch the CFO

% As an initial matter, BellSouth asserts that insider payments should have been hlghh ghted in
the Sale Motion itself — not buried in a schedule to an inch-thick Asset Purchase Agreement.

27 Query why these executives should receive a “half salary” bonus (or more in the case of Mr.
Jennings) just for facilitating the closing of a sale that leaves the estate not only unable to make a
distribution to unsecured creditors, but administratively insolvent?

28 See Key Employee Employment Program for NOW Communications, a true and correct copy
- of which is attached hereto as Exhibit “P”.

? See E-mall from Charlie McGuffey (Debtor s CFO) to John Patton (MCG loan officer), dated
May 6, 2003, a true and correct copy of which is attached hereto as Exhibit “Q” (listing various
debts to be assumed); schedule of insider compensation prepared by MCG reflecting assumption
of liabilities referenced on Exhlblt “Q"), a true and correct copy of whxch is attached hereto as
Exhibit “R”."
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| had gﬁafanteed a hote secured 'thereby, had been returned to the lessor post-petition for resale
or re—lettmg See Exhibit “B” at pp. 146-149.

42.  The Debtor has not dlSClOSBd any poruon of these payments and debt
aSSMptlons in the Sale Motion, Asset Purchase Agreement or any other pleading ﬁled in
these cases.™ Clearly, the Debtor’s insiders have been g1ven p___s_gn;al financial incentives to
ensure that thls sale transactlon is completed on the terms contained in the Asset Purchase
Agreement and without competltlon from other competing bidders. Under these
circumstanCes, the Debtor can not claim that the Sale Motion has oeen proposed in good
faith. For this reason as well, the Sale Motion should be denied.

" C. The Sale Lacks Consideration ‘Be‘cau‘se the Alleged Secured Claim of MCG Should
be Equitably Subordinated

-43. To the extent th1s Court finds that MCG has violated section 363 (n) by
partioipating in the improper and’ colluswe agreement to control the bid price for the Debtor’s
assets, as tlesoriloed above, MCG’s alleged secured claims should be equitably subordinated
pursuant to section 510(c)(1) of the Bankruptcy Code. Section 510(c) of the Banlrruptcy
Code provrdes in pertinent part that "after notxce and a hearing, the court may — (1) under
pnnclples of equrtable subordmauon subordmate for purposes of distribution all or part of an
' alloWed claim to all or part of another allowed claim or all or part of an allowed interest to all

or part of another allowed interest...." 11 U.S.C. § 510(c)(l). See Benj amin v. Diamond (In

re Mob;le Steel Co ), 563 F.2d 692, 699 700 (5th Cir. 1977) (finding that equitable

30 The Asset Purchase Agreement contams a description of certain “Other Assumed Liabilities”.
See Asset Purchase Agreement at Schedule A-2. The items listed in this schedule appear to
match some of the same items listed on Exhibits “Q” and “R”. However, nothing in Schedule A-
2 (or elsewhere in the Asset Purchase Agreement) dlscloses that these assumed liabilities are for
the beneﬂt of the insiders. ~
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‘ subordination is apprbpriate where: (r) the claimant has engaged in some sort of inequitable
conduct (11) the misconduct has resulted in mJury to the credltors of the bankrupt or
conferred an unfa1r advantage on the claimant; and (iii) equitable subordmatlon of the claim

is not inconsistent wrth the provisions of the Bankruptcy Code BellSouth intends to file an
adversary proceedmg seeking equ1tab1e subordmatlon depending on the outcome of the
heanng on the Sale Motion and the BellSouth Objections While obviously MCG will
defend such action, BellSouth asserts that 1t has raised a sufficient prima facie case such that
if the Court is otherwlse inclined to approve the Sale Metron notwithstanding the significant
and detaiied objections set forth above,'it should only do so if MCG escrows the $4.6 million

. purchase price so that even if its alleged claim is equitabiy subordinated, it will still have

' provxded consrderatlon for the assets. Otherwise, the very real potential exists that MCG’s
alleged liens w111 be subordinated to other creditors, yet there will be no assets to pay such
other credltors in light of MCG’s unfunded credlt bid, Accordingly, absent the escrow of the

purchase price, the Court should deny the Sale Motion for lack of a fair sale price, even if it

 were otherwxse ,mclmed to approve the Sale Motion.

IV. Summary of Previous Objections
44. BellSouth raised various other objections in the BellSouth Sale

-~ Obj eCtiorr. For the benefit of this Court, BellSouth will briefly summarize a few of
BellSOuth’s kebjeotions as previously set forth. |
A. The Debtor Must Cure Inrerconnection Agreements

| 45.  Asasserted in the BellSouth Sale Objection, to the extent the Debtor
intends to transfer rhe Interconnection Agreements to the buyer, the substantial prepetition
defaults must be cured pursuant to section 365(b)(1) of the Bankruptcy Code. See 11 U.S.C.
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~

§ 365(5)(1‘)’; In re Greenville Auto Mall, Inc,, 278 BR. 414, 422 - 423 (Bankr. N.D. Miss.
001) (“[I]f .the estate elects to assume the executory contract, then it takes on the burdens
assoclated w1th that contract, agreemg to cure any outstandmg defaults, and committing to

, perform on a going forward basis”). |

46. Attabhed to the Asset Purchase Agree;nent as a schedule, the Debtor

has listéd the proposed cin'e‘ amount for the Intercdnnegtioﬁ Agreements és $150,000.00 (the
“Propoged Cure Ax‘nount”); See W at Schedulé A. BeliSouth
objecfs to the Proposed Cure Amount'as it is Woefully insufficient to cure k'the defaults under
the Interconnection Agreements. BellSouth’s records reflect a prepetition default under ﬁhe
Interconnectxon Agreements of $5, 059,254 (the “BellSouth Claim™). 3 Similarly, BellSouth
is hsted on the Debtor’s List of Credltors Holdmg 20 Largest Unsecured Claims as well as
~scheduleF of the Debtor’s Schedules as holdmg a disputed clalm 0f $3,912,470.02.
BellSoixth objects to the Sale Motion to the extent the Debtor thereby seeks assumption and
'assignment of the interconnection Agreements;based on the Pro-posed Cure Amount.

" 47.  BeliSouth further obj ects to the Sale Motion to the extent the Debtor
th§reby éeeks assumption and assigmimnt of the Interconnection‘Agreements unless
adequate assurance Qf future performancc is brovided as required under section 365(b). In
this caéé, such adequate kassutancev would likely require the payment of a security deposit in
the arhdunt of approximately’ $1.5 million, twice the Debtor’s estimated monthly run rate, as
BellSouth Wouid easily be exposed by that amount or more before it could effebtuate

termination of services upon the buyer’s default.

31 On June 10, 2003, BellSouth filed a Proof of Claim in this amount.
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B. The Managément ‘Agreément Constitutes a De Facto Assignment
PRI 48.  Pursuant to the Management Agreement attached as Schedule H to

, t.he: Asset Purchase Agreem_ént, the Debtor pﬁrports to appoint NAC as “manager” of its
asseté with, anidng other things, “the right to have access to and use of the Regulated
As;set_s”. See Man gement Aggeerﬁent at § 2. Thus, it appeérs that irréspeétive of whether
the Interconnection Agreéirients are assuméd and assigned, NAC w’ill’ have use of the
services prbyided by BellSouth thereunder for the term of the Management Agreement. The
term of ihe Mahagement Agre‘ement is uhcleaf, but likely runs through June 1, 2004, or
maybe iongér, in parallel with the Asset Purchase Agreement. The Management Agreement
thus constitqtes ade faéto assignment of the intércoimection Agreeinents (and likely other
agreements between the Debtor and third patties) without compliance with section 365 of the
Bankruptcy Code. The Debtor should be required to either assume and assign, or reject, the
hlterconnéction Agreemeﬁts upon approval of any sale, rather than allowing such a de facto
assignment.' -

; - V. Conciusion |

- 49. For all of the reasons set forth herein and in the BellSouth Sale
Obj egﬁtion, the‘Saley Moﬁon should be denied. The propoéed sale benefits everyone except
th the ﬁrocess was supposed to benefit —i it serves no worthwhile purpose and would
reﬁafd wrongdoers for their misdeeds. The Court should not only deny the sale motion, but

sua sponte appoint a trustee, or at least take up BellSouth’s Conversion Motion at the earliest

opportunity before matters get any worse.
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WHEREFORE BellSouth rcspectﬁllly requests that the Court (a) sustam thls
supplemental objection and the BellSouth Sale Ob_)ectxon, (b) deny the Sale Motion; and (c)

grant such other and further relief as is Just and equitable.
Respectfuily submltted this X "P‘day of September,fZQOB.
BUTLER, SNOW, O'MARA STEVENS &

CANNADA, PLLC
 By: M

, Stepheh w. Rosenblatt

Jetson G. Hollingsworth -
17th Floor, AmSouth Plaza

Post Office Box 22567

Jackson, Mississippi 39225-2567
(601) 948-5711 (Telephone No.)
(601) 985-4500 (Facsimile No.)

~and
KILPATRICK STOCKTON LLP

Todd C. Meyers
Georgia Bar No. 503756
Robbin S. Rahman =
Georgia Bar No. 592151
- 1100 Peachtree Street, Suite 2800

Atlanta, Georgia 30309-4530

~ (404) 815-6500 (Telephone No.)
(404) 815-6555 (Facsimile No.)

Counsel for BellSouth Teleconununications, Inc.
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ERTIFICATE OF SERVICE

The uhdersigned hereby certifies that the foregoing Supplemental Obj ection to

Debtor’s Motion to Sell Substantlally all of its Assets Pursuant to 11 US.C. Section 363(b)

and ®, Free and Clear of all Claims and Llens was served via hand dehvery (where

: mdlcated) or overmght delivery,

September, 2003:

EﬂeenN Shaffer, Esq.

401 Capital Street - Suite 316
Jackson, MS 39201

(hand delivery)

Frank N. White, Esq.
" Darryl S. Ladden, Esq.
Arnall Golden Gregory LLP
2800 One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309

Gregory M. Eells, Esq.
Eells & Allen, LLC

The O glethorpe Buﬂdmg
Suite 181

2971 Flowers Road South

Atlanta, Georgia 30341-4147

Derek A. Henderson, Esq.
111 East Capitol Street
Suite 455
Jackson, Mss1ss1pp1 39269
(hand delivery)
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postage prepaid, on the parties l1sted below, this 2___ day of

Office of the United States Trustee
100 West Capitol Street
Suite 707

~ Jackson, MS 39269

(hand delivery)

" Donald M. Wright, Esq.

Stephen B. Porterfield, Esq.
Sirote & Pernutt P.C.

2311 Highland Avenue South

P.O. Box 55727
Birmingham, Alabama 35205

Roy H. Liddell, Bsq
Wells Marble & Hurst, PLLC

Suite 600, Lamar Life Bulldmg

317 East Capitol Street
P.0.Box 131

Jackson Mlss1ss1pp1 39205

D. Scott Barash, Esq.

" VP & General Counsel

Universal Service Administrative Company
2120 L Street, NW, Suite 600

~ Washington, PC 20037
o S W M

Stephen W. Rosenblatt




